ESSAY

THE ICC’'S ROLE IN AFRICA

GYSBERT ENGELBRECHT

The newly constituted International Criminal Court is an important development in the fight
against the most serious crimes of international concern. It will only be possible to look more
closely at the role and impact of the court in the world, and Africa in particular, once it is
explained how the court and its organs will function. In this regard the court’s jurisdiction, the
concept of complementarity and the role of the prosecutor are important. It would then be pos-
sible to see if the ICC could get involved in Africa, or whether it could be prevented from inves-
tigating and prosecuting such crimes. At the moment, it appears that the role of the ICC in

Africa will be limited.

Introduction

States can only address the effects of war
crimes, crimes against humanity and geno-
cide, by confronting them. They must reflect
on the fact that their communities find such
crimes totally unacceptable. The International
Criminal Court (ICC) is an effort by many of
the states in the world to collectively address
any occurrences of such crimes, no matter
where they are committed.

The main focus of this paper will be to
explain the way in which the ICC will function.
It is therefore necessary to look at the ICC itself
in terms of the jurisdiction of the court, the con-
cept of complementarity and the role and pow-
ers of the prosecutor of the court. By setting a

comprehensive foundation in terms of the court
itself, it would simplify the analysis of possible
role of the court in Africa.

It must also be pointed out that the court
has yet to investigate and prosecute any spe-
cific cases, even though around 200 “situa-
tions” have been referred to the court. In
terms of the functioning of the court it is
therefore only possible to look at the Statute
of the ICC in order to ascertain the method-
ology of the court in investigating and prose-
cuting possible cases. The focus of the paper
will therefore be more academic in nature,
even though the examples from Africa itself
are of a more practical nature.

The African context must be examined
before looking at the role of the court on the
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continent. The example that will be used is
that of Rwanda. There is another internation-
ally mandated court functioning in Sierra
Leone at the moment that has as its aim the
prosecution of war crimes committed in that
state. It has in fact recently indicted the
President of the Liberia, Charles Taylor, for
war crimes committed during the conflict in
Sierra Leone.! This example will however not
be used in this article.

In terms of Rwanda it won’t be necessary to
look at the conflict that lead to the genocide
in state, but to look briefly at the consequent
developments in regards to the successes and
failures of the International Criminal Tribunal
for Rwanda (ICTR). These points may provide
an indicator as to the possible pitfalls that
could await the ICC in Africa.

The role of the ICC in the rest of the con-
tinent will require some other relevant exam-
ples. One of these examples will be taken
from the list of situations before the court,
while the others are possibilities that could fall
under the jurisdiction of the court at some
stage. In this regard the situations in the
Demaocratic Republic of the Congo (DRC)
(which is an example of a situation referred to
the ICC), Zimbabwe and the possibilities
regarding Uganda will be taken as examples.
Each will be briefly discussed to see how the
ICC might get involved, or excluded, in their
specific situations.

Once the court has been placed in an
African context, conclusions could be drawn.
The conclusions to this paper will summarise
the most important points made to ascertain
whether the ICC would play any kind of sig-
nificant role in Africa.

Jurisdiction of the ICC

The jurisdiction of the ICC is based on the stip-
ulations of the ICC Statute. The Statute not
only sets the extent and the limits of the juris-
diction, but also follows the rules of internation-
al criminal law. Therefore the court will only
have jurisdiction once the conditions and pre-
conditions in the Statute are met. The ICC in
any case will only be able to prosecute people,
and not entities (like the International Court of
Justice which decides matters between states).

Once jurisdiction has been established, the
ICC follows other norms of international
criminal law in terms of protecting the
accused. One of these is the ne bis in idem prin-
ciple?, in terms of which no person may be
prosecute twice for the same crime. In this
regard if someone has already been prosecut-
ed for the specific crime, it does not matter
what the verdict was, or which court prosecut-
ed the person.

In terms of the nulla poena sine lege principle
a person prosecuted by the ICC can only be
punished in terms of the stipulations of the
Statute®. The maximum penalty that the ICC
can impose on a person is life imprisonment.
Some countries might however find this pun-
ishment too lenient for some of the specific
crimes. In terms of Rwanda there was some
unhappiness that the ICTR did not impose
the death penalty. This might be a problem
for the ICC as well.

The first important point in regards to
jurisdiction is that the ICC will only have
jurisdiction in respect of crimes committed
after the entry into force of the Statute®. The
date that the Statute came into force was 1
July 2002. Therefore any relevant crime in
terms of the Statute committed before this
date will fall outside of the jurisdiction of the
court. Without this stipulation the ICC
would have been absolutely flooded with
cases to investigate and prosecute.

The court will have jurisdiction over the
crime of genocide, crimes against humanity
and war crimes®. The court can exercise this
jurisdiction in terms of the specified crimes if
a state party referred the matter to the court”.
The court can also exercise this jurisdiction if
the United Nations Security Council
(UNSC), acting in terms of Chapter V11 of the
UN Charter, referred the matter to the court®,
The prosecutor of the court may also initiate
an investigation of such a crime in terms of
his (in this case) powers under article 15 of the
Statute®. See the discussion of the role of the
prosecutor below.

The jurisdiction of the court is limited by
article 12 of the Statute. It limits the ability of
state parties to refer cases to the court, and the
ability of the prosecutor to initiate investiga-
tions. The state, on whose territory the crime
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was committed, must be a state party to the
ICC Treaty, or the state of nationality of the
accused must be a state party to the ICC
Treaty.!? If the relevant state involved is not a
member, that state may however still accept
the jurisdiction of the court.? In terms of arti-
cle 12 (2) of the Statute the ICC is therefore
bound to the universally accepted principles
of jurisdiction based on territory and on the
person.

What this all means is that the ICC will
become involved in cases where the specified
crimes were committed, if such crimes were
committed on the territory of a state party, or
by a citizen of a state party, or if the state
involved accepts the jurisdiction of the ICC.
If the Security Council in terms of Chapter
V11 of the UN Charter refers the matter to the
ICC, there are no such preconditions to exer-
cising jurisdiction.

In order for the Security Council to act
under Chapter V11,12 the specific situation must
be a threat to the international peace, or a
breach of that peace, or an act of aggression. If
the situation does not comply with these
requirements, the Security Council will not be
able to refer the matter to the ICC. By making
use of Chapter VII however, it would be possi-
ble for any one of the permanent members of
the Security Council to veto the referral.

The Security Council can also request a
deferral of a case before the court. In this way
the jurisdiction of the ICC might be limited.
The circumstances that would lead to the
request for a deferral by the Security Council
of a case under investigation of or prosecution
by the ICC are set out in Article 16 of the
ICC Statute. This Article stipulates that no
investigation or prosecution by the ICC may
proceed for a period of 12 months after the
Security Council has adopted a resolution
under Chapter VII of the United Nations
Charter in this regard. This period may be
extended for another 12 months under the
same conditions.'

So even though the Security Council does
not have direct control over the ICC, it is able
to exercise some limited control by being able to
request such deferrals. However, the same prob-
lem in terms of acting under Chapter V11 of the
United Nations Charter is present here, since a

permanent member of the Security Council can
veto such a resolution for a deferral.

Complementarity

Some mention will be made of the ICTR in
the discussion on the case of Rwanda below.
In terms of the jurisdiction of the ICTR there
is one major difference with that of the ICC.
The ICTR has primacy over the national
courts of Rwanda and the courts of the rest of
the world.’®> The ICC on the other hand has
to comply with the principle of complemen-
tarity in terms of its jurisdiction over a specif-
ic event.

This principle stipulates that the ICC must
in all circumstances defer to the domestic
courts of a state that has jurisdiction over the
matter (because the accused is a citizen of that
state or the crime was committed in the terri-
tory of that state), unless that state is “unwill-
ing or unable to genuinely carry out the
investigation or prosecution”.16

What it means in general is that the ICC
will not prosecute anyone unless the state
with jurisdiction is unwilling or unable to do
so instead. The ICC will respect the verdict of
any such court, no matter what the verdict
was.l” The ICC is simply there to comple-
ment the domestic courts of a specific state.

If it appears that the country is shielding
the accused from criminal responsibility,8 it
might influence the ICC into not accepting
the outcome of the trial and proceeding with
its original investigation. An example of when
the ICC might decide that the state is unwill-
ing to proceed with a particular case is if there
is undue delay in prosecuting the accused!® or
if the trial was not independent or impartial.2°

The words “unwilling or unable” would
indicate that, if the country of origin did not
proceed with such an investigation or trial, the
ICC prosecutor would continue investigating
and prosecuting the accused. It appears that
the ICC therefore has the final say in deter-
mining whether justice was done.

In relation to the word “unable”, it would
seem obvious that the ICC would investigate
cases in which the judicial system of a country
has broken down to such an extent that it is
no longer possible for the system to prosecute
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criminals or to enforce the decisions of the
court.?! It would also be relevant where the
judicial system of a state was overwhelmed by
the scale of its task (see the example of
Rwanda below). This might for example be
applicable to a state like Somalia, where gov-
ernment services have largely broken down in
some parts of the country or are unable to
function properly. Somalia is however not a
state party to the ICC. There would however
be more examples of being “unable” to prose-
cute in Africa.

It might be plausible to argue that in Africa
the question of “unwilling” might also be fair-
ly relevant. The reason being that some states
may feel that they will not tolerate external
pressures to investigate and prosecute matters.
They may feel that it is an invasion of their
sovereignty, and an indictment against their
criminal justice systems. The same could be
true of their people, who might not like the
idea of a foreign court interfering in (perhaps)
delicate situations. This point can however
only be tested once the ICC starts investigat-
ing and prosecuting cases.

The specific state may however also be
“unwilling” to prosecute a person for other
reasons than those named in the previous
paragraph. The unwillingness of the state
might be connected to the effects that the spe-
cific trial may have in the state itself. It may
happen that such a trial may lead to civil
unrest, or other forms of insurrection in the
state. Furthermore the trial could perhaps be
compromised in terms of its objectivity,
which might move the state to be reluctant to
proceed. In such instances the possibility of
moving the trial to a neutral venue with an
objective court, could be the answer.

The ICC Statute does provide for the situ-
ation where a state may however bypass the
concept of complementarity in terms of spe-
cific international obligations that a state may
have. Article 98 of the Statute stipulates that
the court may not proceed with a request for
the surrender or assistance if such a request
will force the requested state to act in contra-
vention with obligations it has with a third
state.??

A state may for example have an agreement
with another state that its citizens may not be

delivered to the ICC unless that state gives
explicit permission for it to do so. Therefore,
the requested state may not hand such a per-
son over to the ICC, regardless of whether it
is unwilling or unable to do so.

The United States has concluded a few
such article 98 agreements with different states
in terms of handing Americans over to the
ICC.2 Agreements such as these are usually
connected with other areas of cooperation,
such as the granting of aid for example. In
terms of Africa the United States has recently
signed a few such agreements. It signed with
Uganda (which is connected with the granting
of military aid),?* Senegal?® and Egypt.2
South Africa is however facing the threat of a
cut in military aid from the United States
since it hasn’t signed such an agreement with
the United States.?” This situation will be dis-
cussed in more detail below.

The role of the prosecutor

The Chief Prosecutor of the ICC is Moreno
Ocampo from Argentina. He was unanimous-
ly elected to this post on 21 April 2003, and
took office on 16 June 2003. He will be the
person in charge of the investigations of the
ICC, and will also be the one prosecuting any
relevant cases before the court. When he took
office, about 200 situations had been referred
to the court by various parties as possible
cases for him to investigate and (possibly)
prosecute. No official record of such cases was
available at the time of writing.

His powers are set out in articles 15, 42 and
54 of the Statute. These articles are designed
not only to set the boundaries of what the
prosecutor is allowed to do, but also to pro-
vide guarantees in terms of both the inde-
pendence and impartiality of the office of the
prosecutor. Many of these points will be rele-
vant to Africa, as will be emphasised in the
following paragraphs.

The prosecutor himself is appointed in
terms of article 42 of the Statute, which sets
very strict criteria for the prosecutor to com-
ply with. This article requires the prosecutor
to be of high moral character, to have exten-
sive knowledge of criminal law, not to engage
in other activities that might interfere with
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their duties or act in cases where his objectiv-
ity might be questioned. It would not be pos-
sible in terms of these stipulations to question
either the competency or the independence of
the prosecutor.

In terms of article 15 of the Statute the
prosecutor may initiate investigations in terms
of information received on crimes within the
jurisdiction of the court. A very important
part of this article is sub-article 15 (2) that
allows the prosecutor to seek additional infor-
mation from sources including states, the UN,
intergovernmental and non-governmental
organisations or any other reliable sources.

The prosecutor may even receive informa-
tion of crimes within the jurisdiction of the
court from sources other than states, such as
individuals and NGOQO’s. If the prosecutor is
seen as actively seeking the help from sources
within a state, or act upon such information
received from within the state, it could lead to
a better chance of acceptability on the part of
a state and its civil society of the prosecutor.

This becomes especially important where
the state and its people may not be very
enthusiastic about accepting the possibility of
an international body investigating and prose-
cuting occurrences should that the state be
unwilling or unable to do so. In Africa, where
many states could feel that the ICC might
invade their sovereignty with such investiga-
tions, they may find that a prosecutor that
actively seeks their assistance will make the
whole process more acceptable.

The impartiality of the prosecutor is
emphasised by article 54 that stipulates that
the prosecutor must investigate both incrimi-
nating and exonerating evidence for each
investigation. This article furthermore empha-
sises the fact that the prosecutor can seek the
cooperation of any state or organisation in
compiling the evidence in any investigation.

Once the prosecutor has sufficient infor-
mation in terms of a specific case, and there is
a sound basis to proceed with the investiga-
tion, he must request the pre-trial chamber of
the ICC for authorisation to proceed with the
investigation.?® Should the pre-trial chamber
agree with the prosecutor that there is a rea-
sonable basis to proceed with the investiga-
tion, he will be authorised to do so0.?°

This is an important method of oversight
within the ICC that is aimed at ensuring that
the court will not investigate any cases that do
not have a reasonable basis for such an inves-
tigation, or eventual prosecution. This would
go some way in addressing the fear that some
states have that the prosecutor of the ICC will
investigate frivolous cases aimed at embarrass-
ing those states.

The case of Rwanda3®

Rwanda is the most obvious example in Africa
at the moment where a body such as the ICC
could have had a role to play. Forget for a
moment the fact that there is already an inter-
national body in place to deal with the situa-
tion (ICTR), or that the ICC would not be
able to prosecute anything that occurred
before 1 July 2002. What is clear from the
Rwandan example is that it shows some of the
advantages and disadvantages of the involve-
ment of an international tribunal in prosecut-
ing persons for war crimes and other crimes.

The following points illustrate the useful-
ness of an international tribunal. All of these
points have to do with Rwanda being unable
to prosecute the crimes itself. In some of the
other states in Africa, this would also be the
case. In Rwanda though, the sheer scale of
what happened contributed to the inability of
the state to prosecute the crimes.

In the first place fear placed pressure on the
Rwandan domestic judicial system. Judicial
officers and other participants in the prosecu-
tion process in terms of the genocide in
Rwanda were fearful that their lives might be
in danger if they proceeded to prosecute cer-
tain individuals. In fact, quite a few witnesses
were actually murdered before prosecutions
began, which placed a great strain on the
process. This problem could be quite signifi-
cant in terms of many parts of Africa. This
might also be an example where of unwilling-
ness to prosecute since a state may be aware of
these dangers, which would make it reluctant
to proceed with the prosecutions.

In the second place there was a great short-
age of competent personnel to prosecute the
crimes in Rwanda itself. The reason for this is
twofold. Many of these personnel were victims
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of the genocide to begin with. Furthermore
the sheer scale of the atrocities in Rwanda led
to many thousands of people being arrested
for these crimes. This problem however may
not be relevant to other states in Africa, but it
would in any event, depend on each specific
case.

In the third place Rwanda experienced
many other administrative problems that
greatly affected the effectiveness of their judi-
cial system. These included the lack of office
supplies, no transportation and no clerical
support for the judicial officers. Even though
this problem might be common to many
African states, it is debatable as to whether it
is really relevant in general in the African con-
text.

The ICTR however had some disadvan-
tages that could be an indicator of similar
problems when the ICC might become
involved in Africa. These problems were
focused on the abilities of the tribunal itself,
and the unwillingness of Rwanda to cooperate
with the tribunal. The unwillingness however
had nothing to do with the fact that Rwanda
did not want to prosecute the accused, but
rather on their criticisms of the tribunal itself.
It must however be borne in mind that the
ICTR has primacy over the domestic courts of
Rwanda, while the ICC is merely comple-
mentary to domestic courts.

In the first place the ICTR itself experi-
enced operational difficulties. It was not able
to handle its caseload efficiently. The Tribunal
is supposed to abide by the strict standards
that the UN sets for itself. In this regard the
Tribunal was for example not able to prose-
cute some of the accused within a reasonable
time, and it wasn’t able to offer effective wit-
ness protection. It has also been hampered by
bad administration.

The Rwandan government had a strained
relationship with the tribunal from the start. It
requested the establishment of the tribunal
from the UNSC, but in the end it voted
against the tribunal in the Security Council.
Some of the criticisms of the Rwandan gov-
ernment against the tribunal are that it should
have its own prosecutor, that the tribunal
should be based in Rwanda itself and that all
the links it had with the International

Criminal Tribunal for the former Yugoslavia
(ICTY) should be severed.

The government also felt that the fact that
the tribunal could only mete out imprison-
ment and not the death penalty (as can be in
the Rwandan courts) is a serious shortcoming,
and that the jurisdiction of the tribunal
should be extended from the year of 1994 to
periods before then. This last point may be
relevant to the 1ICC as well, since it also has
life imprisonment as its most severe punish-
ment.

There was also the danger that some of the
judges would be biased. This, together with
the other points of criticism, would make it
impossible for the tribunal to meet the expec-
tations of the Rwandan people. The aim of the
court would rather appear to be to appease the
guilty conscience of the international com-
munity who did nothing to prevent the geno-
cide in Rwanda, rather than simply facilitating
the quest for justice after the Rwandan geno-
cide.

The ICTR does however appear to be able
to have some important influences in Africa.
If anything, it was hoped that the presence of
the court would raise the awareness of the
importance and value of human rights and
human life, and to serve as deterrence to dic-
tators who might be moving towards commit-
ting such atrocities. The ICTR is also a move
away from the principle of non-interference in
the domestic affairs of states.

The role of the ICC in Africa

At the time of writing 41 states in Africa have
signed the ICC Treaty. Of these, only 21 states
have gone on to ratify the treaty and become
state parties of the ICC. In terms of regional
representation SADC for example has nine
members who are state parties to the ICC.
Only Swaziland has yet to even sign the ICC
Treaty, while Angola, Mozambique, Seychelles
and Zimbabwe have signed, but have not yet
ratified the Treaty.3!

There can be no question as to the com-
mitment of the ICC to involve Africa as an
equal partner in the pursuit of international
justice, since Africa is well represented in the
ICC itself. Three of the 18 judges are from
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Africa. They are Judge Diarra from Mali, Judge
Kuenyehia from Ghana and Judge Pillay from
South Africa.®? It is interesting to note that all
of the judges from Africa are women. Judge
Kuenyehia is also the First Vice-President of
the Court, who heads its pre-trial division.

Some of the shortcomings in the ICC
Statute could be very relevant to Africa. In
this regard the Statute does not consider the
stipulations of peace agreements, which
would include the granting of amnesties and
other forms of suspension of prosecutions
and investigations into possible ICC crimes.
Such compromises are sometimes necessary to
facilitate the peaceful transition from one
regime to another.

It therefore means that the court could
interpret such agreements as an unwillingness
to prosecute on the part of the specific state.
The classic example in Africa in this regard is
the Truth and Reconciliation Commission of
South Africa that granted amnesty to some
human rights violators and murderers in
exchange for their testimony before the
Commission. This process was necessary in
terms of some of the agreements made to
facilitate the peaceful transition to democracy
in South Africa.

The same type of situation might arise in
other African nations that are struggling with
different forms of internal strife. In this regard
Zimbabwe and the DRC are just two exam-
ples where the move towards a transition, or
the move towards peaceful resolution of their
troubles might include some form of compro-
mise or guarantees in terms of the prosecution
of certain individuals. It does not mean that
either of these two countries will follow the
South African example, but they could still
reach a similar solution.

If the ICC were to interfere in such a situ-
ation, it could have a very negative effect on
the whole process. It could even restart the
conflict. It would be interesting to see how the
ICC itself will interpret such a question of jus-
tice versus peace. The prosecutor can for
example decide not pursue a matter if such a
prosecution is not in the interest of justice
after all the circumstances are taken into con-
sideration.®® The decision however lies with
the prosecutor, and not with the state

involved. It does however only look at justice,
and not peace.

The problem with Zimbabwe is that even
though it has signed the ICC Treaty, it has yet
to ratify it. Therefore the ICC would be pro-
hibited from investigating any alleged cases of
the ICC crimes in the state, unless Zimbabwe
gives the court permission to do so, or if the
UNSC refers the case to the ICC, or if the
perpetrator is a citizen of a member state. The
UNSC will however only refer the case if the
situation surrounding the case is such that it is
a threat to peace and security.3* If the situa-
tion in the state however deteriorates further
than it has up to this point by becoming a
threat to neighbouring states, it is quite plau-
sible that the UNSC would be able to refer
the matter to the ICC in terms of these
requirements.

The DRC itself is one of the state parties to
the ICC. Recent reports from the DRC sug-
gest that different parties to the civil war have
committed several atrocities that would be
cases of crimes against humanity and war
crimes. In fact, it appears as though the gov-
ernment of the DRC, together with the
International Federation of Human Rights
(FIDH) has referred one such case to the ICC.
The case involves the Movement for the
Liberation of Congo (and its leader Jeanne-
Pierre Bemba), whose members allegedly mas-
sacred and ate civilians in the North of the
country.3

If the example of Rwanda were taken in
this regard, the ICC would be able to become
involved in the DRC in terms of the inability
of the judicial system of the state to investi-
gate and prosecute the accused in these mat-
ters. That is perhaps one of the reasons why it
requested the ICC to investigate the specific
matter. If the DRC had a better-functioning
judicial system, it would have no need for the
ICC to become involved.

Uganda and Senegal were named before as
countries that signed article 98 agreements
with the United States. Even though both are
member states of the ICC, they would not be
able to hand Americans over to the court
without the express permission of the United
States. This limits the jurisdiction of the ICC
to some extent. This limitation is however
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only reserved for Americans, which means
that the court could get involved in all other
examples within its jurisdiction in Uganda
and Senegal.

The example of Uganda and Senegal illus-
trates the financial dilemmas facing many
African countries. They are caught between
full cooperation with the court on the one
hand, and their financial necessities on the
other hand. Sometimes they would simply
not be able to afford justice if there is such a
choice to be made.

Conclusion

The ICC does have an important role to play
in Africa, and in the rest of the world. If that
role at the very least were to act as a watchdog
in terms of forcing some states to respect the
rule of law, and allowing their criminal justice
systems to function effectively, it would be a
very positive development.

The ICC Statute is very specific as to how
and where it could become involved. It would
complement domestic legal systems, and will
only investigate and prosecute where the spe-
cific state is unwilling or unable to do so. The
fact that the prosecutor of the court may
involve civil society in its investigations of
specific crimes is an important addition to the
way in which it functions. That could con-
tribute to a large extent on the acceptability of
the involvement of the court in a specific sit-
uation.

There are however some points that might
be of concern in terms of the jurisdiction and
legal process of the ICC. This includes the
fact that member states can very explicitly
exclude the jurisdiction of the court by mak-
ing agreements with non-member states to
that effect. It is also unclear as to whether the
ICC will take the validity of peace deals and
compromises into consideration when decid-
ing whether justice was in fact done.

These problems may be very relevant in
Africa. Not only in terms of the financial con-
cerns of states on the continent, but also their
efforts to put an end to the many conflicts
raging in many of the African countries.

The challenge that the ICC will face will be
to maintain, at least, a position as a watchdog.

In this regard it is hampered to some extent by
the limitations set by its Statute. This is fur-
ther connected with the political will in the
specific state to actually prosecute individuals
for the crimes described in the ICC Statute.

In the context of Africa it is important to
have a body such as the ICC to serve as a
complementary judicial body to watch over
the judicial practices of the states, as well as to
become involved the moment that state is
unwilling or unable to do so itself. It would
appear though that, for the time being, its role
is limited.

Note:

Much of the information in this paper was
taken from the Master’s Thesis of the Author,
entitled: Going it alone? An evaluation of the
American arguments against the International
Criminal Court. Any additional information is
expressly acknowledged.
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