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AD HOC TRIBUNALS IN AFRICA
A wealth of experience but a scarcity of funds

ANDREAS O'SHEA

International judicial norms developed slowly during the Cold War but have recently begun to
draw on the experiences of the Criminal Tribunal in the former Yugoslavia and Rwanda. These
ad hoc bodies had to respond quickly to emergency situations by combining different interna-
tional approaches to justice and prosecution. The Special Court for Sierra Leone is the latest of
these experiments. Despite having had more time for reflective discussion and negotiation, the
Special Court faces the same challenge and constraint: the parameters of time and resources are
set by political imperatives. The International Criminal Court goes some way to addressing the
problems of funding, good judicial appointments and contrasting legal systems, the details of
future trials will not be easy. Ad hoc tribunals will probably still have a role to play in cases

where the ICC cannot intervene.

Introduction

While it is clear that the International
Criminal Court has been conceived in the
minds of jurists even before the commence-
ment of the hostilities of the Second World
War,! it has taken more than half a century to
become a reality.2 The greater part of this peri-
od consisted of the Cold War, which was the
principal obstacle to global co-operation in an
area of state sovereignty, criminal jurisdiction,
which states guard quite jealously.

The end of the Cold War presented the polit-
ical opportunity and the appropriate circum-
stances for the first experiment in international

criminal justice since Nuremberg and Tokyo.?
The horrors of the conflict in the former
Yugoslavia cried out for justice. With no time to
embark upon ambitious plans like a permanent
court, use was made of the existing powers of the
Security Council of the United Nations in mat-
ters of international peace and security. Thus, the
Security Council passed a resolution creating the
International Criminal Tribunal for the Former
Yugoslavia,* an ad hoc criminal tribunal consist-
ing of international judges and lawyers and fund-
ed by the United Nations budget.

This was a unique project. Nothing quite
like it had ever existed before. The interna-
tional punishment of universal crimes was
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certainly not a new idea. The earliest interna-
tional tribunal for the prosecution of war
crimes that we know of is said to be in 1474,
when a panel of international judges from the
Holy Roman Empire tried Peter Von
Hagenbach in Breisach, Germany, for crimes
against God and Man.> An attempt to set up
an international tribunal to try the Kaiser fol-
lowing the First World War 6 failed due to the
Netherlands’ refusal to extradite him, as did
the envisaged prosecution of the Turks for the
Armenian massacres.” The International
Military Tribunals at Nuremberg and Tokyo
constituted the first veritable international
criminal tribunals of the modern era and the
models of later tribunals yet to be established
many years later. However, in these tribunals
rules were scarce and representation was limit-
ed. The International Criminal Tribunal for
the former Yugoslavia and its successors have
a truly international character with judges and
lawyers being drawn from around the world.

The International Criminal Tribunal for
the Former Yugoslavia (the Yugoslav Tribunal)
was to be emulated in the International
Criminal Tribunal for Rwanda (the Rwanda
Tribunal), created one year later in exactly the
same manner following the massacre in 1994.
Africa has now become the stage for another
ad hoc tribunal: the Special Court for Sierra
Leone (the Special Court).8 It seems political-
ly likely that the first case before the
International Criminal Court will also come
from the African continent. The Rwanda
Tribunal and the Special Court are going to
produce a wealth of rich jurisprudence and
experience? that is bound to assist and influ-
ence the work and operation of the
International Criminal Court.?

Despite the value and achievement of these
courts, their ad hoc nature has given rise to a
number of obstacles to achieving the ends of
justice.

Funding

Funding has been a major concern for the ad
hoc tribunals in Africa, as elsewhere. Justice,
like health, is not a commodity where the
cheapest options are easily palatable. To be
credible, criminal courts require good man-

agers, competent technicians and highly
skilled judges, prosecutors, defence lawyers,
investigators and experts.

The reality of the creation of ad hoc tribunals
fails to provide the proper foundation for these
prerequisites because they are political creations.
These courts are not created out of a need for
justice alone, but also from a political need and
by virtue of political decision taken by politi-
cians in political circumstances. Those that cre-
ate them may not fully appreciate the enormity
of the moral responsibility attached to their
operation as they do appreciate the moral
importance of their function. In so far as they
do, they are not ultimately accountable for their
creation because they can generally hide behind
the personality of a state or an international
organisation whose links to any individual state
remain unclear.

It is their ad hoc nature that really com-
promises and chips away at the sense of
responsibility of their creators, since they are
created in a hurry with little time for proper
reflection and discourse. The Rwanda
Tribunal was established in the same year as
the conflict giving rise to it and barely a year
after the conceptualisation of the Yugoslav
Tribunal on which it was modelled. The
Special Court for Sierra Leone was established
after the Rwandan experience, and through a
negotiated treaty given greater scope for
reflective discussion, though its political initi-
ation was as rapid as Rwanda’s. In both cases,
the full magnitude of the task and its likely
cost were not clearly planned or foreseen. The
result has been pressure for results and dead-
lines to achieve them. The Rwanda Tribunal
has until 2008 to finish its work, with the first
government trial about to start,!! together
with more than 47 indictments still to be han-
dled and only 15 trials completed. The Special
Court for Sierra Leone has just three years to
complete a mandate that involves the trial of
three separate parties to the conflict, currently
involving nine detainees, and probably three
separate trials. What criminal court can truly
guarantee the highest standards for a fair trial
if the parameters of time and resources are set
by political imperatives?

The Special Court is a less ambitious ven-
ture than the Rwanda Tribunal for a number
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of reasons. A deliberate choice has been made
to focus only on those most responsible for
the commission of serious crimes against
international law,’? with a view to decreasing
the number of defendants significantly. The
Court is based in Freetown, the seat of the evi-
dence and the role players, unlike the Rwanda
Tribunal, which has its seat in a separate
state!® thereby increasing the cost of travel.
Also, the court in Freetown excludes the most
costly crime in terms of witness proliferation:
genocide. All this notwithstanding, the fund-
ing crisis of the Special Court for Sierra Leone
is potentially far more serious than that of the
Rwanda Tribunal.’* It is set up as an inde-
pendent international organisation!® that is
not a unit of the United Nations and there-
fore not an automatic beneficiary of United
Nations funding. It thus relies exclusively on
the voluntary contributions of states, at a time
when the majority of states have made a polit-
ical and financial commitment to the estab-
lishment of a permanent international
criminal court in The Hague.

Uncertainties about and restrictions on
funding have necessarily influenced decisions
and led to difficulties. All travel and other
expenses involved in the preparation of a case
must be authorised.'® The preparation of the
defence of an accused is stifled by a number of
factors. In the Rwanda Tribunal, defence teams
are limited in the number of pre-trial visits to
the seat of the court as well as the sites of inves-
tigations in Rwanda.l” Team members are
restricted in the number of hours they can
work per month and even the functions that
they can perform.1® Defence counsel may only
claim for work done in direct preparation of
the case,’® which appears to be restrictively
interpreted to exclude all administration
including photocopying. In the Special Court
these aspects are still developing, but according
to the current arrangements, the Defence case
is restricted by a maximum sum of money that
may be spent on a defence based on potential-
ly unrealistic assumptions and investigations
are limited to a six-month period. This paves
the way for insecurity about whether the funds
might not run out during the trial or investiga-
tions halted through inability to continue. The
knock-on effect of such difficulties may be a

lowering in the standard of lawyers who are
prepared to take on such cases, and a reduction
in the quality of output that should ensure a
fair and rigorous trial.

This problem of limited funds has con-
tributed to significant delays. In the Rwanda
Tribunal, detainees have been held without
trial for as long as five years.?% In the Special
Court, delays have manifested themselves in
several ways, including the construction of a
court building and detention facilities, restric-
tions on helicopter trips to Bonthe where the
accused were previously detained for reasons
of security and the settling of a fee structure
for defence counsel, all of which might be
indirectly attributable to funding constraints.

Even the judicial process itself may be
affected by funding problems. Thus, the pres-
sure for timely results has led to trials being
run in tandem by the same panel of judges,
either on a rotation of monthly periods or
even more disturbingly on a morning and
afternoon rotation.?! The potential for confu-
sion of inquiry, as well as perceptions of evi-
dence, is great in a process that focuses on the
same set of events. Even the most seasoned
judges might humbly admit difficulty in keep-
ing the two trials separate in judicial consider-
ation of the situation of particular accused
persons. Such infection of ideas and impres-
sions from one trial cannot be considered, or
countered, by the prosecution or defence
counsel in the other trial.

As a result of pressure for completed trials,
judges may also be tempted to interfere with
choices in the sequence and number of wit-
nesses as well as in the length of examination
and cross-examination to an extent that is
unnecessary from a purely procedural point of
view, and beyond what they would consider
wise in a national context, where funding and
time constraints are not so severe.

The Rules of Procedure and Evidence pro-
vide examples of rules that can easily be
explained as measures to ensure trial without
undue delay, but which perhaps mask a more
fundamental concern about the cost of the
proceedings. An interesting example of this
lies in the August amendment to Rule 72 of
the Rules of Procedure and Evidence of the
Special Court, which effectively prevents
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challenges to the jurisdiction of the Court
from being dealt with at first instance and at
appeal. It requires the Trial Chamber to refer
‘serious questions of jurisdiction’ to the
Appeal Chamber. While this measure conceiv-
ably reduces delay in the trial to some extent,
it also saves substantial costs. However, from a
judicial and forensic point of view, it reduces
delay to the accused in a manner that also
removes a very valuable safeguard to the prop-
er determination of the question of jurisdic-
tion, the right of appeal. The question arises
whether this choice would have been made
had it not been for the budgetary constraints.

Judicial appointments

A judiciary of the highest standing and com-
petence is essential to the credibility and
proper functioning of an international crimi-
nal tribunal mandated to hear the most seri-
ous crimes. The Statutes of all international
criminal tribunals provide as much by requir-
ing individuals of integrity and the necessary
experience and standing to be eligible for the
highest judicial appointments in the countries
where they practice.??2 Unfortunately, the sys-
tem for the appointment of judges in the
Rwanda Tribunal, as reflected in the
International Criminal Court, does not guar-
antee this. In both of these models of criminal
justice, judges are nominated by states and
elected by the General Assembly of the
United Nations in one case®® and the
Assembly of State Parties of the International
Criminal Court?* in the other. States are very
reluctant to interfere with the internal proce-
dures adopted by other states for the nomina-
tion of judges and states will adopt differing
levels of scrutiny and integrity in their process
of selection of candidates for nomination.

The election of judges by states is subject to
all the bargaining and power dynamics of any
other collective decision of the international
community of states. So, again, political con-
siderations may become an important compo-
nent of the outcome of the ultimate
composition of the bench.

The Special Court has adopted a much
more acceptable method of appointment, at
least potentially, by more or less excluding the
political power play of state negotiations from

the process. One can see the results in the fact
that all of the chosen judges are of the highest
standing, most of them being drawn from the
benches of the Supreme Courts of their
respective countries. The president of the
Court, Geoffrey Robertson, while not having
served as a judge in the House of Lords, is a
practitioner of indisputable standing, interna-
tional reputation and experience in criminal
and international human rights law. In this
court, the government of Sierra Leone and the
Secretary-General of the United Nations
select the judges in consultation with each
other, although they do select from state nom-
inations.?® It appears to have had a positive
effect on the quality of the judicial appoint-
ments made because selection focuses more
on the credentials of the individual than the
political interests of states. In an election, the
nationality, race and sex of an individual
become the predominant factors simply
because a large degree of trust is placed in the
nominations of states and the election takes
place in an arena that lends itself the usual
dynamics of state negotiation. The focus is
then drawn away from the individual creden-
tials to political considerations and interests.

Marriage of convenience between contrasting legal
traditions

One of the most striking features and interest-
ing challenges born out by the ad hoc tribunals
is the bringing together in the Statute, the
Rules of Procedure and Evidence as well as the
judges and practitioners the philosophies, legal
methodology and usages of the legal systems of
different countries and the legal backgrounds
of differing professions. There are significant
differences between the procedure, evidential
rules, ethics, and tactics of lawyers practising in
civil law legal systems and common law legal
systems, lawyers from the American tradition,
and from the British tradition, practitioners
and academics, international lawyers and crim-
inal lawyers. The International Criminal
Tribunals have brought these components
together into one vast experimental legal
cocktail.

Notwithstanding the richness and intellec-
tually stimulating nature of this experiment,
the mix does not always make for a happy
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marriage. The judges from a tradition of the
practice of criminal law tend to want to
restrain themselves strictly within the confines
of the facts at hand in their rulings, while the
international law academics find the tempta-
tion to address the broader legal picture
almost irresistible. The civil lawyers struggle
with cross-examination but like it, while the
common lawyers find it difficult to accept the
admission of hearsay evidence but grin and
bare it. The British lawyers find the American
advocacy unnecessarily abrasive and at times
unfair, while the American attorneys prefer an
aggressive approach to litigation and accuse
the British barrister of thinking that a criminal
case is a gentleman’s sport. Often the biggest
problem lies in the pride with which lawyers
carry their national baggage.

As harmless as all this might seem at first
sight it can give rise to some fundamental dif-
ficulties. These courts have essentially adopt-
ed the adversarial system with a heavy dose of
civil law tradition in the management of evi-
dence.? This can be like mixing oil and water,
since the adversarial system sees a contest
based on a challenge to meet a specific stan-
dard of proof, while the civil law tradition is
based on the court being on a quest or inquiry
for the truth. In the common law tradition,
lawyers clash swords in an attempt to test the
opposing parties evidence, while in the civil
system the judges control and direct the pro-
ceedings in the frame of a common dossier of
evidence for all to see. These are so funda-
mentally different philosophies that the some
approaches to evidential questions fit uneasily
in an adversarial regime. For instance, the
rules on disclosure are interpreted in such a
way that the defence has the burden of
demonstrating that material which they seek is
likely to assist them, when in the adversarial
system, in most cases the defence has no real
way of knowing unless it already knows the
existence of a specific document.?® This is a
philosophy that suits the civil law system
since both parties, prosecution and defence
have equal access to the dossier, but it makes
little sense in a system where the prosecution
control and conduct the investigation, and, in
many cases, where the defence can only see
what the prosecution chooses to provide.

Sometimes the lawyers embrace each
other’s modus operandi as eminently sensible.
Thus, it is noteworthy that the written plead-
ing of argument as well as fact is very much
closer to the civil lawyer’s experience,?® but
has been readily adopted by the Special Court
as a preferable option to oral argument, as
illustrated by the tendency to address all argu-
ments on protective measures for witnesses on
the basis of written motions and without oral
hearing, as fundamental as the topic might
seem for a fair trial. This has an obvious attrac-
tion as a cost saving mechanism as well as a
means of not requiring the continual presence
of lawyers and judges during the pre-trial
phase.

Difficulties in the search for and securing of
evidence

It is an unfortunate characteristic of ad hoc tri-
bunals, and particularly one like the Rwanda
Tribunal where the evidence is located in one
state and the court in another, that investiga-
tions can be a logistical nightmare. They
require the co-operation of authorities, which
may not always be readily forthcoming in an
international case. They involve the use of dif-
ferent languages®® and the understanding of
unfamiliar cultures. Witnesses might be scat-
tered across the globe owing to the aftermath
of the conflict. This point is closely linked to
that of funding since such investigations
require substantial resources.

Victor’s justice and obstacles to reconciliation

One of the greatest obstacles to ad hoc tri-
bunals achieving their ultimate aim—peace
and reconciliation within a former warring ter-
ritory or territories—is the perception of vic-
tor’s justice that might be created as a result of
the manner of creation and operation of the
court. The Rwanda Tribunal was formed by
the Security Council as a result of a request
from the emergent government, a former lib-
eration movement, and winner of an armed
conflict, in the context of an ethnic rivalry
and contest for national power going back
decades into the history of Rwanda.3! The
Special Court for Sierra Leone was created by
an agreement between the United Nations
and a government that had, with the help of
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ECOWAS states, successfully persuaded their
opponents to lay down their arms. This agree-
ment was the instruction of the Security
Council of the United Nations negotiated by
the government of Sierra Leone,32 not the vic-
tor of the war but the victor of power through
political ruse and advantage.

Such courts have little chance of avoiding
the accusation of victor’s justice. In each case
the governments play a less than impartial
role in the fate of the accused. The case of
Prosecutor v Barayagwiza3? is instructive here.
In that case, Barayagwisa was charged with
genocide principally by virtue of his role as
principal spokesman for the CDR and a prin-
cipal shareholder in RTLM, a radio station
said to have been instrumental in inciting the
massacres. He was arrested and detained in
Cameroon. An application for abuse of
process on the basis of the mistreatment,
which he had received in Cameroon succeed-
ed before the Appeal Chamber, and his imme-
diate release, ironically, and by majority, to
the authorities of the Cameroon, was
ordered.?* The Rwandan government then
threatened to withdraw its support for the
Court. This was followed by an application to
the Court by the Prosecution for a review of
the Appeal Chamber’s own decision on the
basis of new facts. This application succeed-
ed.3® While it is difficult to state affirmatively
that the Court was influenced by political fac-
tors, the Court’s functioning is largely depen-
dant on the co-operation of the Rwandan
government, and this case illustrates how a
state can exercise considerable pressure in
such circumstances.

In Sierra Leone the former combatants
were beneficiaries of an amnesty in terms of
the Lomé Accord of 1999.3 The government
was able to circumvent this amnesty by nego-
tiating with the United Nations for the estab-
lishment of a court and doing so through an
international agreement, authorised by the
Security Council of the United Nations.%” The
effect of the Lomé amnesty was nullified on
the domestic level by the Special Court Act
2002 implementing the Special Court
Agreement.® These circumstances not only
show how the state was able to manipulate the
international system to avoid its former

undertakings. They also show that any per-
sons having arms or power may be reluctant
to negotiate peace in the full knowledge that
any amnesty will have no force or effect in the
international arena. This is very well illustrat-
ed by recent events in Liberia, where Charles
Taylor pulled out of peace negotiations spon-
sored by ECOWAS on the announcement of
his indictment by the Prosecutor of the
Special Court for Sierra Leone.3°

The International Criminal Court
and the future of ad hoc tribunals
in Africa

The creation of the International Criminal
Court as a permanent institution goes a long
way to addressing some of the difficulties out-
lined above. While funding still remains a
problem, states are more willing to financially
support a permanent institution under pre-
dictable arrangements. Furthermore, the inter-
national community has made the court a
more measured investment by reversing the
primacy of jurisdiction rule applicable in ad
hoc tribunals in favour of a rule of ‘comple-
mentarity’,*® taken to mean that the
International Criminal Court will be a court
of last resort, leaving the work of prosecution
where possible to national jurisdictions. This
is bolstered by the claim in the preamble that
every state has the duty to prosecute interna-
tional crimes.

The problem of victor’s justice and the
impact of such perceptions on reconciliation
is also largely remedied by the fact that the
International Criminal Court will have been
established before the crimes at issue are com-
mitted. The Court in fact only has jurisdiction
in relation to crimes committed after the
Court Statute’s entry into force, that is after 1
July 2002.41

While the difficulties associated with the
investigation of international crimes continue,
the International Criminal Court has a large
international backing supported by the bind-
ing ratifications of the majority of states in the
world. The United States lack of support for
the court certainly creates a significant obsta-
cle in so far as employing the Security Council
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to enforce the Court’s orders, but in practice
the need to the resort to enforcement meas-
ures is rare where a mechanism can claim inter-
national political support.

The problem of the election of judges
remains, but experience together with the
wholehearted commitment of a number of
states, as well as the studious and gradual
approach to the establishment of the Court has,
to some extent, tempered the potential com-
promise of standards invited by a system of
election.

The bringing together of different legal tra-
ditions remains a serious challenge for the
international criminal court, but its perma-
nence provides for the development of a sys-
tem over decades akin to the historical
development of national legal systems where
varying legal traditions have left their stamp.

So, what of the future of ad hoc tribunals
on the African continent? Since Africa has a
heavy representation in terms of ratifications,
is there any more room for ad hoc tribunals in
Africa? In the foreseeable future, the answer
must be in the affirmative. For instance, the
recent atrocities in Cote d’lvoire could not be
dealt with by the International Criminal
Court because to date this state has signed but
not ratified the Statute of the International
Criminal Court. Furthermore, there is still
scope for instances where the jurisdiction of
the International Criminal Court fails to
apply. So, the institution of the ad hoc tribu-
nal has not yet necessarily met its last days.
The experience and success or otherwise of
the Special Court for Sierra Leone is likely to
have a great influence of the political choices
of the future.
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